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ABSTRACT KEYWORDS
This article draws upon legislation, policy, guidance and recently published Off rolling; exclusion; policy;
research in order to explore why illegal exclusion, sometimes known as off safeguarding
rolling, is an under-researched area of education, and what the most

significant barriers are to gaining a clearer understanding of the scale of,

and reasons behind, the practice. In doing so, the article draws attention to

policy obfuscation, inconsistent definitions and a desire to ‘name and

shame’ offending schools. Furthermore, the contention is that school exclu-

sion policy and safeguarding policy are not aligned, which means that many

children, particularly those who are statistically more vulnerable to exclu-

sion are denied their right to both education and to be kept safe from harm.

| conclude by arguing that a shift in priorities, away from punishment and

towards upholding safeguarding legislation, is required.

Introduction

lllegal exclusion from mainstream schools in England is a chronically under-researched area of
education. This article draws upon key legislation, policy and guidance concerning both school
exclusion and safeguarding, as well as recently published research on this topic to explore why this
may be the case, and what the most significant barriers are to gaining a clearer understanding of the
scale of, and reasons behind, illegal exclusion. In doing so, tensions are highlighted between the
pressure for mainstream schools to ensure the inclusion and safeguarding of all pupils while
navigating the quasi-market, illustrating how the illegal exclusion of pupils is embroiled in
a perfect storm of cuts to key support services (Davies, Diamond, and Perry 2021), dominance of
a punitive discourse in behaviour policy (Thompson, Tawell, and Daniels 2021; Ferguson 2021), and
variations in the definition of what means to illegally exclude a child from school, combined with
a lack of awareness of the law (CCO (Children’s Commissioner’s Office) 2013; Timpson 2019; Ofsted
2021a). This article argues that school exclusion policy and safeguarding policy are not aligned,
which means that many children, particularly those who are statistically more vulnerable to exclusion
are denied their right to both education and to be kept safe from harm (Porter 2016; Davis and Marsh
2020). The failure to align safeguarding policies with exclusion policies in a system riddled with
perverse incentives to exclude (Thompson, Tawell, and Daniels 2021), increases the risk of vulnerable
children and young people becoming ‘collateral casualties of policy’ (Thompson, Tawell, and Daniels
2021, 42). Struthers (2021) claims that this situation is not helped by the fact that the current
safeguarding training given to teachers both pre-service and as continual professional development
fails to incorporate human rights education, therefore preventing teachers from being empowered
to act by a legal knowledge of human rights. Such an argument serves to illustrate a potential
solution to the policy disconnect that is referred to throughout this article. In addition, the article
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explores the presence of policy obfuscation, where the very guidelines that are supposed to ensure
the legal exclusion of pupils from school fail to provide an agreed, consistent definition on what an
illegal exclusion is and the circumstances in which it may occur (DfCSF (Department for Children,
Schools and Families) 2008; Timpson 2019; Ofsted 2021a) - leaving the children and parents who are
vulnerable to this process in, what Robert Halfon MP (Con) described as, a ‘Wild West of exclusions’
(TES 2018, para.13). While large scale quantitative data is limited on the topic of illegal exclusion/off-
rolling we do know that it is children and young people who belong to most vulnerable groups who
are most likely to be impacted by this practice (Hutchinson and Crenna-Jennings 2019) and swept up
in this seemingly simple, but in reality very complex, legal tangle surrounding the use of school
exclusion.

lllegal school exclusion/off-rolling in England

The true nature and extent of illegal exclusion from school in England is currently unknown however,
articles published in the media do allow for an insight into the reasons why illegal exclusion occurs.
In 2017, the Guardian published a story which detailed how a top performing grammar school
located in Orpington, London had illegally excluded sixteen pupils who did not perform as well as
they were expected to in their AS levels. By issuing illegal exclusions, the school prevented these
pupils from obtaining their full A level at the school while ensuring the best possible league table
result for the school itself. The article goes on to reveal that issuing illegal exclusions for the purpose
of maintaining/obtaining excellent league table results is not uncommon amongst high achieving
grammar schools, naming at least one other institution where this practice was rumoured to have
occurred (Weale 2017). More recently, in 2021, the Telegraph and Argus reported that schools in
West Yorkshire were attempting to obtain Education, Health and Care (EHC) plans for low achieving
students in order to ensure their grades did not contribute to the schools league table results - some
schools were also ‘trying to get them into other settings’ (Beecham 2021b, para. 8). Reports of these
illegal exclusions for the purposes of manipulating league table positions prompted Leeds City
Council to launch an investigation into off-rolling in their jurisdiction (Beecham 2021a). In addition,
media articles also provide insight into how schools engaging in the process of off-rolling are
reprimanded. In 2019, the Times Educational Supplement challenged Ofsted’s consistency in report-
ing off-rolling when it was revealed that of two schools found to be illegally removing pupils from
the school roll, only one was downgraded to Requires Improvement (Roberts 2019). When ques-
tioned about this, Ofsted stated ‘The report speaks for itself and we have no further comment to
make’ (Roberts 2019, para.12). Furthermore, in 2021, Schools Week reported that three academy
leaders had been found guilty of serious misconduct relating to historic off-rolling occurring
between 2013 and 2016 which, again, involved the removal of pupils from the school roll for the
purposes of improving/maintaining league table results (Belger 2021).

In an attempt to address this issue, Ofsted commissioned YouGov to conduct a survey of 1,018
teaching professionals in an attempt to establish what people considered off-rolling to be and how
widespread the practice was in English schools (Ofsted 2019a). Ofsted followed up this survey with
a blog post which detailed how they identify and report off-rolling when inspecting schools (Owen
2019). Despite this, Ofsted have since admitted that, due to linguistic variations in Ofsted reports,
some instances of off-rolling were not flagged and therefore, were not investigated (Roberts 2021).

Timpson review of school exclusion

The Timpson Review arose from the Race Disparity Audit (Cabinet Office, 2017) in which exclusions
were highlighted as a specific site of racial inequalities within education. The audit was commis-
sioned by then Prime Minister, Teresa May, who in 2016 spoke of the ‘burning injustices’ present in
the UK; specifically referencing the disproportionate exclusion of Black Caribbean boys (BBC News,
2016). Timpson'’s review comprised evidence gathered from nine local authorities in England and, in
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each location, discussions with local authority representatives, parent groups, school leaders and
charities. In addition, roundtable meetings with practitioners, pupils, leaders and academics were
held (Timpson 2019). Timpson also commissioned the re-analysis of Department of Education
exclusion data, a literature review exploring research on commonly excluded groups, and research
into the experiences of children, parents and carers who have experienced exclusion; the latter was
undertaken by the children’s charity, Coram. The purpose of such an extensive review was to gain
a better understanding of how exclusion policy is implemented in the school setting and why certain
groups of pupils, namely, pupils with special educational needs (SEN), pupils eligible for free school
meals (FSM), pupils who have experienced the social care system and pupils from certain ethnic
groups, are more likely to be excluded from school. Timpson concluded by setting out 30 recom-
mendations which were intended, when implemented, to ensure a fair, reasonable and lawful school
exclusion process (Timpson 2019).

Timpson’s focus was on what might be categorised as lawful permanent exclusions and suspen-
sions from school. However, it is significant that illegal exclusion is referred to several times
throughout the document when it is primarily described as off-rolling. Timpson defines off-rolling
as a practice where children:

[Children] are made to leave their school and are removed from the school roll without a formal permanent
exclusion or by the school encouraging the parents to remove their child from the school, which is done in the
school’s interests, and at the school’s request (Timpson 2019, 10)

Although Timpson was not looking for evidence of illegal exclusions and/or off-rolling, eight of the nine
local authorities visited admitted to a knowledge of off-rolling taking place in local schools; such
admissions were corroborated by parents, carers and even schools. Some parents and carers involved
in the review recalled instances of being encouraged to educate their children at home or move them
to another school in order to avoid a permanent exclusion appearing on the child’s record, and such
advice was being given even where appropriate alternative educational provision was not available; one
headteacher admitted to a knowledge of off-rolling taking place in their own school (Timpson 2019).

Timpson is very clear about his views on off-rolling, describing it as ‘quite simply wrong’ and
a ‘rare but unacceptable practice’ that is both a safeguarding issue in itself and has the potential to
expose children to further safeguarding risks (Timpson 2019, 11). However, research on this issue has
shown off-rolling to be anything but rare. Prior to the Timpson review being published, the CCO
(Children’s Commissioner’s Office) (2013) in a report on illegal exclusion claimed, ‘even at the most
conservative estimates ... an unacceptably large proportion of schools are acting illegally’ (CCO
(Children’s Commissioner’s Office) 2013, 10). Further, research from the Education Policy Institute
found that 1 in 10 of the pupils in the cohort they studied ‘experienced an unexplained exit at some
point during their time at secondary school’ (Hutchinson and Crenna-Jennings 2019, 9). In addition,
at no point does Timpson (2019) shed any light on which pupils are more likely to be off-rolled and
why that is the case. Fortunately, the Education Policy Institute research does dedicate attention to
this, finding that many of the children who experienced unexplained exits in their sample were from
vulnerable groups including; ‘one in six children ever identified with SEND and children ever eligible
for free school meals’, ‘one in seven of those with low prior attainment and of those from Black ethnic
backgrounds’, and ‘close to a third of current or formally looked after children’ (Hutchinson and
Crenna-Jennings 2019, 10). As such, Timpson's instance that off-rolling/illegal exclusion are rare
practices serves to further obscure and minimise concerns about the practice (Bei, Knowler, and Butt
2021). Timpson's (2019) only recommendation that specifically addresses off-rolling goes no further
than to encourage Ofsted to routinely consider patterns to off-rolling and, where evidence is found
of this practice, this ‘should always be reflected in inspectors reports and, in all but exceptional cases,
should result in a judgment that the school’s leadership and management is inadequate’ (Timpson
2019, 101). Yet, as Ofsted themselves have admitted, some instances of off-rolling have not been
reported or investigated due to linguistic variations in how this practice is described in Ofsted
reports (Ofsted 2021b).
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The fact that the Timpson Review (Timpson 2019) never intended to go beyond an investigation
of official and lawful school exclusions reveals a significant oversight that suggests a degree of
naiveté, perhaps even wilful ignorance, on the part of Timpson and his team of researchers around
the reality of exclusions in English schools. As such, the experiences of tens of thousands of children
(Hutchinson and Crenna-Jennings 2019) were discounted because the practice of off-rolling was,
‘not originally in the scope’ (Timpson 2019, 27) of the Timpson review. Moreover, in neglecting to
investigate the conditions and cultures which allow pupils from Black ethnic backgrounds to be
disproportionately off-rolled (Hutchinson and Crenna-Jennings 2019), the Timpson Review fails in its
fundamental aim to address the ‘burning injustices’ present in education (BBC News 2016).
Furthermore, it demonstrates ‘tacit intentionality’ (Gillborn 2007) in that while the review did not
explicitly intend to further racial inequity, the failure to meaningfully address racial disproportionality
in off-rolling practices means that this inequity will continue to be experienced. For this reason, the
Timpson Review should not be hailed as a landmark report as it has been by so many (DfE
(Department for Education) 2019; George 2019b; Booth 2021). Hence, it is important to consider
its findings and recommendations regarding illegal exclusion in the context of other policy docu-
ments in order to establish how the issue is being approached at governmental and policy level.

Legislation

School exclusion and its use as a disciplinary measure is outlined in legislation and accompanying
guidance. The current law regarding school exclusion is set out in four key policy documents: the
Education Act (2002); the Education Act (2011), the School Discipline (Pupil Exclusions and Reviews)
(England) Regulations (2012) and the Exclusion from Maintained Schools, Academies and Pupil
Referral Units in England (DfE 2017) statutory guidance. Under the current law, only suspensions
and permanent exclusions are legal and the exclusions process is reserved for use on disciplinary
grounds only, i.e. where a pupil either persistently breaches or commits a serious breach of the
school behaviour policy, or where a pupil’s behaviour would be detrimental to other learners should
they remain in the school setting. Headteachers are the only members of school staff with the
authority to issue an exclusion and when doing so they must have due regard for the 2017 statutory
guidance mentioned above.

lllegal exclusions only came to light in 2008 with the publication of the Department for Children,
Schools and Families, ‘Improving behaviour and attendance: guidance on exclusion from schools
and Pupil Referral Units’ which stated:

If a head teacher/teacher in charge is satisfied that, on the balance of probabilities, a pupil has committed
a disciplinary offence and needs to be removed from the school site for that reason, formal exclusion is the only
legal method of removal. Informal or unofficial exclusions are illegal regardless of whether they are done with
the agreement of parents or carers (DfCSF (Department for Children, Schools and Families) 2008, 15)

The document makes it clear that sending a pupil home to ‘cool off’ is also unlawful if not formally
recorded with the duration of the exclusion also specified. When a formal school exclusion occurs at
a maintained school or academy, whether it be permanent or for a fixed period, the Education Act
(2002, s.51A[3b]) ensures that the governing body of the school considers whether a pupil should be
reinstated. Where the governing body make the decision to not reinstate a pupil, the Education Act
(2002, s.51A[3c]) gives the local authority power to arrange for an independent review panel to
review the decision. Furthermore, where a pupil is lawfully excluded, the school is responsible for
setting and marking work during the first five days of the exclusion. After this period, if a fixed-term
suspension has taken place, then the governing board must ensure suitable educational provision
for the remaining duration of the suspension; where a permanent exclusion has taken place, the local
authority are responsible for arranging suitable full-time alternative provision no later than the
sixth day of the exclusion (DfE (Department for Education) 2017). This right to challenge an exclusion
and to continue to access education illustrates why it is so important that headteachers follow
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correct and lawful procedures when deciding to exclude a child from their school. However, it is
important to note here that since 2010, when independent appeal panels (IAP) were replaced by
independent review panels (IRP) (Dyke 2011), even in circumstances where an independent review
panel recommend that an exclusion should be reconsidered, they no longer have the power to
rescind the exclusion, therefore meaning that the governing board of the school have the final say in
this process. Thus, while the visibility of illegal exclusion is increasing, the avenues for overturning
even lawful school exclusion are becoming increasingly restricted.

Definitions

Unfortunately, regardless of what the law on school exclusion dictates, illegal exclusions do occur
and they are not a new phenomenon. The CCO (Children’s Commissioner’s Office) 2013) published
a report entitled ‘Always Someone Else’s Problem’ that focused attention on the use of illegal
exclusions in schools, claiming that such practices may take the form of sending a child home for
a cooling off period, or encouraging a parent to home-school their child to pre-empt the school
formally excluding them. The Children’s Commissioner found that a small but significant number of
schools were illegally excluding pupils, and that the pupils most likely to be illegally excluded were
the same pupils facing higher rates of formal exclusion; pupils with SEN were especially over-
represented (CCO (Children’s Commissioner’s Office) 2013). The report also claimed that some
headteachers felt that they were acting in the best interests of the child by illegally excluding
them since having an exclusion on their school record would render it difficult for a child to be
accepted into another school. The Commissioner concluded that parents, pupils and teachers were
not sufficiently aware of the law surrounding exclusion, thus allowing for the unquestioned use of
illegal exclusions (CCO (Children’s Commissioner’s Office) 2013). Consequently, it was recommended
that the DfE, produce more statutory guidance on exclusions in collaboration with the Equality and
Human Rights Commission and the Government Equalities Office. It was also recommended that
Ofsted review their approach to identifying the existence of illegal exclusion and give parents an
opportunity to share their experiences of this practice (CCO (Children’s Commissioner’s Office) 2013).
The DfE responded to this recommendation by claiming that additional guidance was not needed as
only a minority of schools act outside of legal boundaries (DfE (Department for Education) 2013a).

However, Ofsted did appear to have taken the issue of illegal exclusion more seriously and in 2019
the Education Inspection Framework (Ofsted 2021a) and the accompanying handbook (Ofsted
2021c) were updated to include sections specifically dedicated to the off-rolling of pupils. Ofsted
(2021a) defined this practice as:

The practice of removing a learner from the provider's roll without a formal, permanent exclusion or by
encouraging a parent to remove their child from the school roll, when the removal is primarily in the interests
of the school rather than in the best interests of the learner - off-rolling in these circumstances is a form of
“gaming”. (Ofsted 20213, “Leadership and Management” para. 3)

The guidance also states that, where evidence of off-rolling according to the above definition is
found, the school leadership and management should be judged as ‘Inadequate’. However, when
considering the evidence uncovered by the Children’s Commissioners Office (CCO (Children’s
Commissioner’s Office) 2013), the definition of off-rolling put forward by Ofsted does not appear
to be fit for purpose, primarily since some headteachers surveyed believed that they were acting in
the best interests of the child. Furthermore, this definition fails to fully align with the definition of off-
rolling provided by Department for Children, Schools and Families (DfCSF (Department for Children,
Schools and Families) 2008) guidance; hence, the decision of Ofsted to specifically refer to perma-
nent exclusion in their definition creates ambiguity around the legality or illegality of schools
sending pupils home to cool off for a short period without registering this as a suspension. It is
perhaps unsurprising that in a recent update to inspectors, Ofsted (2021c) admitted that, even where
practices considered to be off-rolling were found at inspections, the inspection report did not
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explicitly adopt the term ‘off-rolling’. However, the update failed to provide clear guidance on off-
rolling, instead issuing a somewhat contradictory statement regarding the role of inspectors in
deciding what is in the best interests of a pupil and, therefore, whether an unlawful exclusion has
occurred:

It is not for inspectors to decide what is and is not in pupils’ best interests, so they will ask leaders to explain why
a move off the roll was in a pupil’s best interests. When leaders’ explanations are not convincing, and the
evidence supports it, inspectors are likely to come to the conclusion that they have evidence of off-rolling
(Ofsted 2021b).

Ofsted (2021a) definition of off-rolling specifically refers to the act of gaming, where gaming
describes the deliberate manipulation of academic performance monitoring systems in order to
gain competitive advantage over other schools (Done and Knowler 2021, 1039). Done and Knowler
(2021, 1039) argue that, by defining off-rolling with reference to gaming, Ofsted discourage ‘recog-
nition of exclusionary practices that are not irrefutably related to academic performance as such’. It
appears that, by Ofsted’s definition, off-rolling is only a concern when it contradicts the principle of
free and fair competition that sustains the quasi-market through which education is organised in
England and which Ofsted supports. This definition fails to recognise that off-rolling may be driven
by other factors such as discrimination and/or the inability to accommodate difference, especially as
pupils with special educational needs and pupils experiencing disadvantage are most commonly off-
rolled (CCO (Children’s Commissioner’s Office) 2013).

Safeguarding

Whilst policy and guidance relating to school exclusion is extensive, specific policy and guidance on the
topic of illegal school exclusion is insufficient and sometimes contradictory, permitting inappropriate
interpretations of the law and under-reporting of a significant safeguarding issue. lllegally excluding
pupils from school is, undoubtedly, a significant safeguarding concern, especially where the exclusion
occurs through parents being encouraged to educate their child at home. Where a pupil is removed
from the school roll in order to be home educated, it is the duty of the school to inform the local
authority of this decision under regulation 12(3) of the Education (Pupil Registration) (England)
Regulations 2006. Once removed from the school roll, it is the responsibility of the parent to provide
a suitable education for their child and at this point the local authority is no longer involved. This
process of ‘elective’ home education also applies to children and young people with SEN as the Special
Educational Needs and Disability (SEND) Code of Practice (2015) states that where a parent decides to
home educate and has notified the school of this decision, their child’s name must be removed from
the school roll. The Children and Families Act (2014) (s.42[2])) states that the local authority must only
arrange for SEN provision for a home educated child if they have an Education, Health and Care (EHC)
plan. Furthermore, section 10.34 of the SEND Code of Practice states:

Local authorities do not have the right of entry to the family home to check that the provision being made by the
parents is appropriate and may only enter the home at the invitation of the parents (DfE 2015, 215)

While such legislation is appropriate for parents and carers making fully informed decisions to home
educate their child, there may be parents who have been pressurised or coerced into home
education (Parliament. House of Commons 2021) who do not fully understand what it entails and/
or lack the time and resources to home educate therefore meaning that their children may not in
receipt of a ‘suitable education’ as defined by the Children Act 1989 (s.36). Concerningly, a survey
conducted by the Association of Directors of Children’s Services (2017) revealed that 65% of the local
authorities surveyed had only one member of full-time staff, or less, to monitor home schooling
within their locality, making it impossible to offer parents the support needed to fulfil a home
educator role; according to s.31 of the Children Act 1989, failing to provide a child with a suitable
education satisfies the threshold for ‘significant harm’ to the child. Parents in such situations may
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resort to provision provided by illegal schools. An illegal school is one that is unregistered and
operating independently (Ofsted 2019b). Ofsted (2021d) claims that children being educated in such
settings are exposed to safeguarding and health and safety risks, and in the period 1 January 2016 to
31 March 2021 Ofsted have received 857 referrals concerning unregistered and illegal schools. Of this
number, 386 were inspected and 105 were found to be attended by home educated pupils (Ofsted
2021d).

The Education Act (2002) (s.175) stipulates that local authorities have a duty to ensure and
maintain the welfare and safeguarding of children in their jurisdiction and, where a child finds
themselves in unsuitable education following off-rolling or exclusion, this is also a failure of the
school. The statutory guidance on keeping children safe in education (DfE 2021) makes it clear that
all individuals working in a school or college have a duty to safeguard and ensure the welfare of
children and young people in their setting. The practice of illegal exclusion demonstrates how
punitive approaches towards behaviour management, in an environment fuelled by high-stakes
accountability and a lack of financial resources to accommodate difference, are prioritised over
statutory duties to ensure children’s safety and wellbeing, and fulfilment of potential.

Implications for research

Research on the topic of illegal exclusion is minimal in comparison to research regarding lawful
permanent exclusions and suspensions. Research by Gill (2017) suggests that official exclusion statis-
tics, collected and distributed by the DfE, significantly underestimate the scale of school exclusion. The
basis of this claim was data gathered in the period spanning 2013/14-2016/17 indicating that ‘the
number of pupils educated in schools for excluded pupils is five times higher than the number of
officially permanently excluded pupils’ (Gill 2017, 13). It was noted that these figures may not accurately
represent the scale of the problem as illegal exclusion can take various forms. Research by Nye and
Thomson (2019) for the Education Data Lab arguably presents more accurate figures on the scale of
illegal exclusion; the latest publication in a ‘Who's Left’ series claims that between 6,700 and 9,200
pupils from the 2018 cohort went missing from the education system, i.e. these children and young
people ‘remained in England and yet did not take any qualifications or, if they did, did not count in
results anywhere’. This figure is higher than the 6,200-7,700 pupils that were estimated to be missing
from the 2017 cohort (Nye and Thomson 2018). However, again, these findings should be approached
with a degree of caution since they are estimates and ‘without knowing individual children’s circum-
stances, leaving state education can't be treated as synonymous with off-rolling’ (Nye and Thomson
2018). What these estimates do imply is that the practice of illegally excluding children and young
people from the state school system in England is far more prevalent than the Timpson review of
school exclusion (DfE (Department for Education) 2019) would suggest.

A survey conducted by YouGov on behalf of Ofsted (2019b) did provide valuable insights on the
nature and scale of off-rolling; 1,018 teaching professionals were surveyed and 14 educators inter-
viewed across England, including one headteacher. However, due to the ordering of the questions,
the results of this survey may be biased in favour of Ofsted’s perceptions of the nature and causes of
off-rolling. For example, at the beginning of the survey participants are asked to select, from
a multiple choice list, what they perceived to be as the correct definition of off-rolling - this list
included Ofsted’s definition: ‘A pupil being taken off the school roll in order to try and manipulate
reported exam results/league tables’ (Ofsted 20193, 7), 68% of those surveyed identified this as the
correct definition. Therefore, it can be argued that it is unsurprising to see that when participants
were later asked to identify key drivers of off-rolling, 51% of the sample identified ‘achieve/maintain
a high position on a league table’ (Ofsted 20193, 12). Furthermore, of the 288 teachers who reported
that they had witnessed off-rolling, 57% reported persistent behavioural issues as the main reason
for this practice (Ofsted 2019a, 13). Whilst this research does provide some insight into which pupils
are more vulnerable to off-rolling and the extent of teachers’ awareness of the practice, the small
sample size and Ofsted’s apparent commitment to a narrative of gaming as the primary reason for
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off-rolling do raise questions around the validity of these findings. Done and Knowler (2021, 1051)
argue that the ‘hegemonic status’ of Ofsted’s definition of off-rolling is likely to militate against other
types of off-rolling and reasons for off-rolling being recognised.

Moreover, when researching illegal exclusion, sampling and recruitment of participants often
appears to be an issue. McShane (2020) describes difficulty in recruiting participants and details the
experiences of only three participants. McShane identifies that concerns around anonymity were
marked amongst participants, with one stating ‘that she would love to have the courage to “whistle
blow”, but that such an action would be a “career-wrecker” (McShane 2020, 67). Similar issues were
found by Done and Knowler (2021) when attempting to recruit senior leaders to a survey on off-
rolling; despite repeated efforts to reassure potential participants of their ability to contribute
anonymously, only 21 senior leaders took part in the survey. Nevertheless, such research provides
insightful contributions to discussions surrounding illegal exclusion; for example, by illustrating the
sense of professional risk evoked in acknowledging illegal exclusionary practices and, possibly, the
‘shame at having to work in this way’ (Done and Knowler 2019, para.6). The inclination of both the
Children’s Commissioner’s Office and Ofsted to name and shame offending schools (Allen-Kinross
2019; George 2019a) may explain the reluctance of education professionals to engage in dialogue
around off-rolling.

While it is increasingly agreed that illegal exclusion and, indeed, legal exclusion is an archaic
practice that should have no place in a modern English school system (CCO (Children’s
Commissioner’s Office) 2013; No More Exclusions 2021; Psychologists for Social Change n.d.) simply
punishing schools that engage in such practices by publicly shaming them and issuing a judgement
of ‘Requires Improvement’ in their Ofsted report only serves to marginalise school leaders and
encourage new ways to remove ‘difficult’ pupils from the school roll. A shift in priorities, away
from punishment and towards upholding safeguarding legislation, is required.

Conclusion

This article has explored the issue of illegal exclusion from the perspective of policy and legislation,
addressing the contributions of the Timpson review of school exclusion (Timpson 2019) before
outlining how various policy documents have contributed to the widely accepted definition of off-
rolling provided by Ofsted and now accepted by many educational professionals (Ofsted 2019a;
Done and Knowler 2021). Discussion of safeguarding legislation and the complexities involved in
researching illegal exclusion was intended to provide context to the analysis of relevant policy. Two
main conclusions can be drawn from this analysis. Firstly, the narrow definition of illegal exclusion or
off-rolling that is dominant in legal guidance means that illegal exclusion will continue to be
obscured; Ofsted’s insistence on gaming as a key element of its definition raises concerns around
the power of the principles that govern the quasi-market in education and consequent inability of
mainstream English schools to provide a truly inclusive learning environment for all of their pupils. In
terms of research and, in particular, the recruiting of participants, the dominance of Ofsted’s
definition is not conducive to either understanding the scale of the problem or to encouraging
open dialogue about the reasons why headteachers and senior leaders decide to remove a pupil
from the school roll illegally. Secondly, a culture of sanctioning and punishing schools rather than
one of understanding, investment and reform, further discourages educators from sharing their lived
experiences of illegal exclusion and does nothing to ensure that safeguarding legislation and
exclusion guidance are upheld in the future. The two main conclusions outlined here serve to
further reinforce the need for a shift in priorities within education policy. More needs to be done
to meaningfully recognise, address, and understand the impact of the disproportionality in the use of
off-rolling for pupils with SEN, pupils eligible for FSM and pupils from Black ethnic backgrounds. In
order to address this problem, more needs to be known about the true extent of the issue however,
in a hostile policy environment that seeks to ‘name and shame’ (Allen-Kinross 2019; George 2019a),
or even wilfully ignore the problem of off-rolling, the potential for research is significantly curtailed.
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As such, it is recommended that policymakers should concurrently engage with research that
illustrates the perils of running an education system on principles of a quasi-market (Davies,
Diamond, and Perry 2021; Done and Knowler 2019; Ferguson 2021; Thompson, Tawell, and Daniels
2021), while also making meaningful attempts to actively pursue the safeguarding and equity of
education for all children and young people in England. It is also recommended that policymakers
develop an agreed, consistent definition on what an illegal exclusion is and the circumstances in
which it may occur, doing so may serve to both raise awareness and reduce the use of illegal
exclusion practices.
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